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Arising out of Order-in-Original No SD-02/Ref-128/DRM/2015-16 Dated 07.09.2015

Issued by Assistant Commissioner, Div-II, Service Tax, Ahmedabad

'614"i6Ftmf cITT .=fJ1i' ~ -qm Name & Address of The Appellants

M/s. Anil Associates Ahmedabad

() snarf 3rksr srige al{ # af sf nf@rt at r4ta RRfRra rr a
'flcpfil %:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRw:r~-1994 c#r mxr 86 *~ artfrc;r cBl" R9 * -qm ctr \rlT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a @fl 9ts tr zca, UT rca vi hara 3r4lat =nnf@raw 3}. 2o,#z
g1ft4c&1 c/JRJl'3o-s, ~ "f'TR', 3lt5l-Jc:Hil!lc;-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

0 (ii) arfl#ta +urnf@aw at fat1 tf@,fr, 1994 ctr mxr 86 (1) * 3@T@ artfrc;r
~Pllll-llcJC'1l. 1994 * frlwr 9 (1) * 3@T@ ~t!ffu=r "CITTB ~:tr- s "tf "f:IR~ "tf ctr
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~ 5 C'fRsf m 50 C'fRsf GCP "ITT m ~ 5000/- tJfR:r ~ 6l<ft I 'Gl"ITT ~ cfft lWT, &'TTGI' cfft
lWT 31W C'lllTllT 7TllT~~ 50 C'fRsf ala una ?& azi q; 1oooo/- ~~ 6l<ft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest dei_manded & penalty levied is more than fifty
Lakhs rupees, in theJ.0s.~f;:;pr0s~ed bank draft in favour of the Assistant Registrar of the
bench of nominatedtE .W1i0 ehlfr;!;}ank of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal..

2. zrenizit@r arzaraa zyen 3pf@rfzm, 197s #ht gr q~-1 * ~ frrclfur ~
313IT 3Ir?gr vi er nf@rant # snag at IR r xii 6.50/- W cpl .../.lllllclll ~ RcR
'cl1Tf 61<TT~I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. fir gca, TT zyca gi hara ar@l#hr =rrnf@aw (arffaf) Rzaraf\, 1982 l{ ~
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would.be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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F.No.:-V2{ST)79/A-ll/2015-16

Order-In- Appeal

This order arises on account of an appeal filed by M/s. Anil Associates, A-
102, Atma House, Opp. Old R.B.I., Ashram Road, Ahmedabad (hereinafter referred to
as the 'the Appellants' for sake of brevity) against Order-in-Original No. SD-02/REF
128/DRM/2015-16 dated 07.09.2015 (hereinafter referred to as the "impugned order"

for the sake of brevity) passed by the Assistant Commissioner, Service Tax, Division
II, Ahmedabad (hereinafter referred to as the "Adjudicating Authority" for the sake of
brevity).

2. Briefly stated the facts of the case are that the appellants are registered
with the Service Tax Department and holding Registration No. AOEPS5101EST001.

They filed a refund claim of 2,16,017/- on 12.03.2015 stating that they had

erroneously paid Service Tax to the tune of 2,16,017/- during the period 2013-14,

On verification of documents it was found that the appellants had short paid Service

Tax as liability received on reconciliation of the balance sheet and ST-3 returns. It was

also found that the refund claim was hit by the limitation of time. Some other
discrepancies were also noticed and hence, a show cause notice, dated 25.05.2015
was issued to the appellants. Subsequently, the Adjudicating Authority, vide the
impugned order, rejected the entire refund claim.

3. Being aggrieved with the impugned order, the appellants filed the present
appeal. The appellants argued that there is no event of short payment committed by

them. It is correct that on reconciliation of the balance sheet and the ST-3 returns

difference was noticed but same .was paid along with interest and hence there is no

short payment of tax but only a procedural lapse. Regarding the claim being hit by
limitation of time, they have agreed to the adjudicating authority's view and requested

him to restrict the claim to 1,46,410/-. AIso, no clause of unjust enrichment would
be applicable to the case as the refund was claimed for wrongly paid Service Tax.

4. Personal hearing in the case was granted on 22.03.2016 and 08.04.2016 but

the appellants vide letter dated 19.04.2016 requested to process the appeal on the

basis of written submissions made by the appellants. Thus, in view of the above Ii)
mentioned letter of the appellants, I would like to decide the case purely on merit on '
the basis of written submissions made by them.

5. I have carefully~~ facts of the case on records, ground_s of the
Appeal Memorandum f1ltsJ?~~P:!Jl~ss1ons made by the appellants. I find that
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F.No.:- V2(ST)79/A-II/2015-16

many lapses have occurred on the part of the appellants. The adjudicating authority in
para 8 of the impugned order has stated that during the course of personal hearing,
the appellants promised to submit the documents of contract/ agreement within two
or three days but they failed to fulfill their promise and without the said agreement,
the adjudicating authority narrated, the actual receipt of commission could not be

ascertained. However, the appellants, in their written submission before me, stated
that there is no agreement made and therefore, same could not be submitted before
the adjudicating authority. I am surprised that when there was no agreement made,

how the appellants promised before the adjudicating authority two submit the same
within two or three days.

6. Regarding the issue of difference in income on commission and short payment

of Service Tax, the appellants stated that the difference noticed during reconciliation
of balance sheet and ST-3 returns is correct but there is no short payment of Service

tax as they have already paid the same along with interest. However, the appellants
have not produced any proof to support their claim. Mere lip service without any
supporting documents does not satisfy me and I have decided not to consider their
claim.

7. Regarding the issue of unjust agreement, I find the argument of the appellants
to be vague and devoid of any supporting document. Therefore, I agree to the view of
the adjudicating authority that it is not proved that the value/ turnover on which
payment of Service Tax is erroneously made, is inclusive of Service Tax.

8. I find that the appellants have submitted copies of some vague sample invoices
and unsigned copies of ledger (commission) of Vardhaman Textiles Ltd., Anil
Associates of F.Y. 2013-14 and Bank Statement (February 2014). However, these
documents hardly suffice the purpose for which they have filed the appeal.

9. In view of above, I do not find any reason to interfere in the impugned order
and reject the appeal filed. by the appellant.

0

0

lM!%
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

.D

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.



To,

M/s. Anil Associates,

A-102, Atma House,

Opp. Old R.B.I., Ashram Road,

Ahmedabad.

Copy to:

5 F.No.:- V2(ST)79/A-11/2015-16

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.

3) The Dy,/Asst. Commissioner, Service Tax, Division-II, Ahmedabad.
4).,;i;rreAsst. Commissioner(System), Service Tax Hq, Ahmedabad.

i; /5) Guard File.
6) P. A. File.
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